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COMMENTS OF AT&T CORP.

Pursuantto theCommission’sNotice1andSection1.4 15 of its Rules,47 C.F.R.

§ 1.415,AT&T Corp. (“AT&T”) submitsthesecommentson the PetitionofMid-Rivers

TelephoneCooperative,Inc. (“Mid-Rivers”) requestingthatthe Commissionissuean

orderdeclaringthatMid-Riversbetreatedastheincumbentlocalexchangecarrier

(“ILEC”) in the Terry,Montanatelephoneexchange,pursuantto Section251(h)(2)ofthe

CommunicationsAct of 1934,asamended,47 U.S.C. § 251(h)(2),

TheNoticeseekscommenton how Section251(h)(2)2 shouldbeappliedto

Mid-Rivers’ specificfactualsituationaswell asto futurepetitionsof this type. Assuming

1 Petitionof Mid-RiversTelephoneCooperative,Inc. for OrderDeclaringit to be an

IncumbentLocalExchangeCarrierin Terry, MontanaPursuantto Section251(h)(2),WC
DocketNo. 02-78,Noticeof ProposedRulemaking,FCC04-252,releasedNov. 15, 2004
(“Notice”), publishedin 69 Fed.Reg. 69573 (Nov. 30, 2004).
2 Section251(h)(2) states,in its entirety:

TheCommissionmay,by rule,providefor thetreatmentof a local exchange
carrier(orclassor categorythereof)asan incumbentlocal exchangecarrierfor
purposesofthis sectionif — (A) suchcarrieroccupiesapositionin themarketfor
telephoneexchangeservicewithin anareathat is comparableto theposition
occupiedby a carrierdescribedin paragraph(1); (B) suchcarrierhassubstantially
replacedan incumbentlocalexchangecarrierdescribedin paragraph(1); and
(C) suchtreatmentis consistentwith thepublic interest,convenience,and
necessityandthepurposesofthis section.
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thattheCommissiondoesnotpermitMid-Riversto assessany accesschargeincreasesas

aresultof its decisionhere,AT&T doesnot opposethegrantof Mid-Rivers’ petitionand

focusesits commentsonseveralissuesrelatingto thegeneralapplicationofthis statutein

this andfuturecases. Specifically,AT&T urgesthat in applying Section251(h)(2)(A), a

carrier“occupies”themarketpositionoftheprior ILEC whenit provideslocalexchange

serviceusingits own facilities, not throughresaleofanothercarrier’sfacilities ortheuse

of unbundlednetworkelements(“UNEs”) purchasedfrom anothercarrier, andthat it is

providing serviceto “all or virtually all” ofthesubscribersin the serviceareathroughthe

useof suchfacilities. ForpurposesofSection251(h)(2)(B), “replace” shouldbereadin

its ordinaryeverydaysense,to requirethatacomparablecarrier’sfacilities “takethe

placeof’ or supplantthe landlinefacilities ofthepreviouslydesignatedincumbent

carrier. With respectto thepublic interestprovisionofSection251(h)(2)(C),AT&T

agreesthatthepotential for increasedaccesschargesis avalid factorthatthe

Commissionshouldconsiderin its public interestanalysis.Thus,if theCommission

grantsthePetition,it shouldnotpermitMid-Riversto imposeaccessrateincreasesuntil

the Commissioncompletesintercarriercompensationreform.

i. Section251(h)(2)(A)— ComparableMarket Position

Section251(h)(2)(A), the first of thethreerequiredcriteria, specifiesthata local

exchangecarrierotherthantheinitially designatedincumbentmaybe treatedasanILEC

if “such carrieroccupiesapositionin themarketfor telephoneexchangeservicewithin

anareathatis comparableto thepositionoccupiedby acarrierdescribedin paragraph

(1).“~ TheNotice(~J6) citesto theCommission’sonly prior precedentin applying

~ Paragraph1 definesanincumbentLEC asaLEC thatprovidedlocal exchangein such
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Section25 1(h), theGuamDeclaratoryRulingandNPRM, 12 FCCRcd.6925,¶ 26

(1997)(“Guam Order”),4 andobservesthat “incumbentLECstypically occupya

dominantpositionin themarketfortelephoneexchangeservicein their respective

operatingareas,andpossesseconomiesofdensity,connectivity,andscalethatmake

efficientcompetitiveentryquite difficult, if not impossible,absentcompliancewith the

obligationsof Section251(c).”5

AT&T agreeswith this observationandurgesthe Commissionto furtherclarify

that Section251(h)(2)requiresthat acarrieroccupyingamarketposition “comparableto

thepositionoccupiedby an [ILEC]” mustprovideserviceusing its own facilities,andnot

throughresaleorUNEs. This resultfollows inevitably from theapplicationofthe statute,

becauseno carrierthat is notusing its ownfacilities couldreasonablybesaidto occupya

“comparable”positionto thatheldby anypre-1996Act ILEC, all ofwhich, to AT&T’s

knowledge,werefacilities-based.It is the ownershipandcontrolofbottleneckexchange

accessfacilities, not theiruseasaresultofresaleor leasingfrom anothercarrier,that

givesan ILEC themonopolypowerthatthe 1996Act soughtto curbandwhich Section

areaandwasamemberofNECApursuantto Section69.601(b)ofthe Commission’s
regulationson thedatethe 1996Act wasenacted.

~ Theconclusionssetforth in theGuamOrder wereadoptedin full in GuamReportand
Order, 13 FCCRcd~13765 (1998).

~ TheNotice(~J7) alsoasksfor commentonhowto definetherelevant“area” for the
purposesof Section251(h)(2)(A). AT&T believesthat, in theuniquecircumstances
presentedin Mid-Rivers’ petition,an “area” maybeconstruedto bea singleexchange
becauseit is consistentwith thepro-competitiveintentofthe 1996Act. Only if a carrier
is designatedanILEC doesit becomesubjectto thepro-competitiveprovisionsof
Section251(c) oftheAct, including interalia theduty to negotiateinterconnection
agreementsandto provideinterconnection.If Mid-Rivers’ Terry,Montanaexchange
werenot designatedsuchan “area,” thencompetitionin that exchangewould begreatly
impeded,to thedetrimentofthenewly captivecustomersandpotentialcompetitorsin the
exchange.
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251(h)(2)assumeswill bethehallmarkfor LECswhomay subsequentlyassume

incumbentstatus. In particular,carriersshouldnotbepermittedto abuseSection

251(h)(2) in orderto obtainUSFpaymentsasan ILEC, or to imposeaccessrateincreases

whentheyarenot operatingasfacilities-basedcarriers.Naturally, therecanonly beone

ILEC in anygivenarea,andif a carrieris relianton resaleor leaseofthehistorical

ILEC’s network,only thehistoricalILEC canbe treatedastheincumbentunder

251(h)(2). Accordingly,theCommissionshouldexplicitly rule that thecomparability

requirementof Section251(h)(2)(A) canonly besatisfiedif thenewapplicantis

providing serviceusingits own facilities, ratherthanresellingtheexisting incumbent’s

serviceor leasingnetworkelementsfrom theexisting incumbent.

TherequirementofSection251(h)(2)thattheapplyingLEC “occup[y] aposition

in themarketfor telephoneexchangeservice. . . comparableto thepositionoccupied”by

thehistoricalILEC alsonecessarilymeansthatthenewILEC musthaveamarketshare

comparableto that ofthepreviousILEC. This alsofollows from the “replace”provision

in Section251(h)(2)(B). TheCommissionshouldthereforeadhereto its holdingin the

GuamOrder (~J38) thatthestatuteis not satisfiedunlesstheapplicantLEC provides

service“to all or virtually all” ofthesubscribersin a servicearea. In this regard,AT&T

agreeswith thetentativeconclusionoftheNotice(~9) that Mid-Rivers’ statedmarket

shareof93%wouldsatisfythis requirement.

ii. Section251(h)(2)(B)— “Substantially Replaced” theIncumbent

Section251(h)(2)(B) requiresa showingthatthenewcarrier“has substantially

replacedan incumbentlocal exchangecarrierdescribedin paragraph(1).” The

Notice(~f9) seekscommenton thepercentageof subscribersthata carriermustwin from
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the existing ILEC to gainsuchdesignation,anissueAT&T addressedabove.The

“replace”and “comparable”requirementsin subsection(h)(2)(B) shouldbe interpretedto

meanthat thenewcarriermustprovidethe sametypeoflocal exchangeserviceprovided

by theprior ILEC, i.e., wireline service.In its ordinaryeverydaysense,“replace”means

“to taketheplaceof esp[ecially]asasubstituteor successor,”andis synonymouswith

“displace,supplant,supercede.”6Thus,acarrier(e.g.,awirelessserviceprovider)could

not gainincumbentstatusby providingaservicethatmerelysupplementedanexisting

ILEC’s servicebutdid not causethecustomerto ceaseusing (i.e., completelydisconnect)

theirexistingwireline local exchangeservice.Thisrequirementalsoappearsto be self-

evidentfrom the pl4inmeaningofthestatute,but anexplicit holdingto this effectshould

helpprecludeattemptsto subjectthestatuteto abusiveinterpretationsby carrierswho

standto gainfinancially from incumbentstatus,but arenot within thestatute’sscopeor

intent.

iii. Section251 (h)(2) (C) — The Public Interest

In additionto satisfyingthefirst two prongsof thestatute,apetitioningLEC must

satisfytherequirementofSection251(h)(2)(C)that“such treatmentis consistentwith the

public interest,convenience,andnecessityandthepurposesofthis Section.” The

Notice(~J12) invites partiesto commentonwhether“potentialincreasesin accesscharges

shouldbeafactorthattheCommissionconsidersin its public interestanalysisunder

Section251(h)(2).” TheCommissioncanandshouldconsidertheimpactofpotential

increasesin accessratesin its public interestanalysis.Mid-Rivershaspreviously

6 Webster’sNewCollegiateDictionary (1979).
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indicatedthat it intendsto increaseaccessratesif it is grantedILEC status7thoughit does

not directlyaddressarateincreaseor its potentialsizein its Petition. Dependinguponits

size,arateincreasecouldwell resultin unduehardshipto captiveratepayersby

exacerbatingthecompetitivedisadvantagenationalcarriersfaceasaresultofSection

254(g)’s rateaveragingrequirementandthus impedingcompetitionin theaffectedarea.

Therefore,the Commissionshouldconsiderthesizeofanypotentialrate increasein its

public interestanalysisandtakeactionto amelioratethe impactofrateincreasesthat may

haveunduenegativeimpactoncustomersor competitors.Indeed,the resultmost

consistentwith thepublic interestis that Mid-Rivers,asanewly designatedILEC, should

beprecludedfrom increasingaccessratesuntil theCommissioncompletesits intercarrier

compensationreform.

~ SeeexparteLetter from DavidCosson,Counselfor Mid-RiversTelephone
Cooperative,Inc., to MarleneH. Dortch, Secretary,FederalCommunications
Commission,filed Sept.27, 2004,attachingtheReplyofMid-RiversTelephone
Cooperative,Inc. to FCC’sOppositionto Mid-Rivers’ Petition for Mandamusin the
UnitedStatesCourtofAppealsfortheD.C. Circuit, filed Aug. 25, 2004, In re
Mid-RiversTelephoneCooperative,Inc., No. 04-1163,at 3-4.



CONCLUSION

Fortheforegoingreasons,AT&T doesnot opposegrantofMid-RiversPetition,

so longasthepublic interestis protectedby restrictingany increasein accessrates,and

urgesthe Commissionto applySection251(h)(2)oftheAct in accordancewith its plain

meaning,asdiscussedherein.
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AT&T Corp.
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